Employee or Independent Contractor Classification Considerations
Questions regarding this classification periodically arise, and several were raised in the December business managers meetings. A summary of the most recent guidance from the Department of Labor is timely and hopefully helpful.
Effective March 2024, the DOL issued regulations to clarify the factors to consider in determining whether a worker is an employee or an independent contractor. The regulations focus on what is known as the “economic realities test” to guide this important decision. The economic realities test relies on 6 factors, which are listed and described below:
1. Opportunity for profit or loss depending on managerial skill;
2. Investments by the worker and the employer;
3. Permanence of the work relationship;
4. Nature and degree of control;
5. Whether the work performed is integral to the employer’s business; and
6. Skill and initiative of the worker relative to generating more business
Opportunity for Profit or Loss
This factor primarily looks at whether a worker can earn profits or suffer losses through the worker’s own independent effort and decision-making, including: whether the worker negotiates their pay; decides to accept or decline work; hires their own workers; purchases material or other equipment, or engages in other efforts to expand a business or secure more work, such as marketing and advertising. Taking such actions, having a real opportunity to take such actions, but making a business decision not to, likely indicates the worker is an independent contractor.

Investments by the Worker and the Employer
This factor primarily looks at whether the worker makes investments that are capital or entrepreneurial in nature to support the growth of the worker’s business, such as increasing the number of clients, reducing costs, extending market research, or increasing sales. Taking such actions likely indicates the worker is an independent contractor.
Degree of Permanence of the Relationship
This factor primarily looks at the nature and length of the work relationship. Work that is sporadic or project-based, with a fixed ending date or regularly occurring fixed periods of work, where the worker may make a business decision to take on multiple different jobs, likely indicates that the worker is an independent contractor.

Nature and degree of control
This factor primarily looks at the level of control the employer has over the performance of the work and the economic aspects of the working relationship. Relevant factors include whether the employer controls hiring, firing, scheduling, prices, or pay rates; supervises the performance of the work; has the right to supervise or discipline the worker, or takes action that limits the worker’s ability to work for others. Where the employer maintains more control over these aspects of the work relationship, this factor weighs in favor of employee status.
Extent to which the work is performed is integral to the employer’s business.
This factor primarily looks at whether the work is critical, necessary, or central to the employer’s principal business, which likely indicates employee status. This factor does not depend on whether any individual worker is integral to the business, but rather, whether the work performed is integral to the business.

Skill and Initiative
This factor primarily looks at whether the worker uses their own specialized skills together with business planning and effort to perform the work and support to grow a business. The fact that a worker does not use specialized skills (for example, the worker relies on the employer to provide training for the job) indicates that the worker is an employee.

Summary
No one of these six factors weighs more heavily than the others. In fact, employers must carefully and thoroughly consider the factors in totality to determine how best to classify a worker. It is possible that a worker performing similar duties at multiple locations may be classified as an employee at one location but an independent contractor at another.

It is important to remember that incorrect classification can be costly both for the worker and the employer, so please consult with the Department of Human Resources for guidance.

